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SOCIAL AND MORAL VALUES IN HOMICIDE CASES
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ITegiAnyn

‘H mapotoa pehétn éEetdlel T oNToQLxy) ¥ONoMN ROl THYV TELoTIXY GLElaL
TMOV ROLVOVIRDY ROl HOWHOV AELDY TOV OVVOEOVTAY OTEVO UE TNV BLVOQ®-
TORTOVIC, OIS 1) XOOULXY RO 1EQT) DX ALLOOUVY, TO UICLOUOL XOL 1) EXOTHY)-
o1, UE TOV TEOTO OV EUEaviCovTal OThV EmyeloNUaTohOYia dtravirdY
AOywV ol 6moTol Expuvidnrayv ot dixrec dvBowmToxTOVIOC.

‘H oyéon dvBpowmoxrtoviog ol urdonatog 0o mpémel v EEeTa.00ET 0TO
nhalow Thg ®owmviric Cofic Ty ABnvaimv. ‘H dviiinyn tod uidoua-
TOC WTOQEET VO EvtayDel oTiC 10€eg ERETVES OV EVIOYVOUVY TOV XOLVWVIXO
g€heyyo nol ovuPdilovy oth drationom the xowwviric 1édEne “Etol, 10
uloona E0emEETTo M CVUTANEWUATIXO UECO OlWENE TOD AVOQOPAVOU, OC
Vo ©OLVWVIRO VTORATAOTATO EXOixnong »al dmoudvwone. ‘H udhvvon
2ol 1 ®GBopon &md 1O nlaouo fowe vor NTov faowrec dElec oov &pod
™ Opnorevtiny didotaon Tic avOpmmoxtoviag alAi StV Nrav 1600 on-
UOVTIXES YLO TO &OMvaino dinao dvBpwmoxrtoviag, ®abmg 10 niocoua
dev ovvamaydtayv mavrote TV mEdEn tod @dvov. Ot PTOEES XONOLWO-
ooV Tig ®oLveg memoBnoeLs i) mpoodoxniegc 1OV ABnvalmv, Tooxrelé-
VOU VO TTETVUYOVV TOV 0TOYO TOVS, ONAadN TV ®atadixn 1) abdwon tot
OLTNYOQOVUEVOU.
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Ol M0rEc xal wowwvixeg BElEC, Smme ploouo xol Exdixnon, elyav ue-
yaAn onua.oio yuo wion paxo xoovixt mepiodo xal 1 Eueaon 0Tt QNTOQL-
1O ETLYELONUATC JLOLPOQOTOLETTOL BVAAOYX UE TIC TTOMTIXES RO ROLV®-
vixeg allayéc. “Eva x0oorTtnoLloTi*o mol maQauével 0tafepd ot SAwv
TV €idMV VobEoelc dvBpwmoxToviag &mo Tov 70 Emc To uéoa 10D 4ov
7.X. ai. eivar ol BAANAEVSETEC BElEC HOWVMVIRTIC nOl OEInTIC Stnaoovvc.

1. Introduction: Homicide and the Family

Death was predominantly a matter of the oikos to which the dead
person belonged; it concerned primarily the other members of the person’s
family. There was a special law fixing the matters that followed one’s death,
such as lamentation, funeral, sacrifice etc., and all these rules ensure that a
funeral was a distinctive family event.!

If someone had been killed either intentionally or accidentally, by
another person or by external circumstances, it was the duty of the family
to proceed legally to punish the murderer, deterring thus the other people
from killing. Two issues relate to homicide: vengeance and purification from
the pollution of the blood of the murder. Vengeance was due to the killed
person himself, since the only way to be compensated for dying unjustly or
before his due time was by punishment of the Killer. It was the duty of his
relatives to take appropriate action, and it was a shame not to take action.?

Pollution, on the other hand, emerges as a vital component of homicide
in the fifth century.? Purification was required because killing was bringing
miasma (pollution) upon the whole community. In a religious sense,
miasma was thought to be a kind of supernatural pollution, which could
be spread with the killer’s presence in public places and temples as well
as with his association with other citizens in public and private life. The
Athenians believed, as reflected in Sophokles’ Oidipous Tyrannos, that a
polluted person could be the cause for disaster or disease to the whole

1. Dem. 43.62; cf. MacDowell (1978) 109.
. Dem. 58.28-9; cf. MacDowell (1963) 8-9.
3. In the Tetralogies attributed to Antiphon, in Plato Leg., in tragedies (Aisch. Oresteia,
Soph. OT 97 and 1012, Eur. Hipp. 35, 1447-51) and in the mythological cycle of the god
Apollo; cf. Arnaoutoglou (1993) 113.
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community and therefore it was required that legal action should be taken
immediately against anyone believed to be guilty of homicide.*

The evidence after the end of the 6™ century BC in our testimonies
about legal life in Athens shows that pollution may have been an essential
feature of the homicide law and the function of the penalty, but its impact
went far beyond. On a social level, it functioned in such a way as to control
effectively the activities of the offender, in order to encourage a settlement
of the dispute, restoring thus the disorder and unity of the society. On a
legal level, the consequences from the pollution of homicide were taken as a
kind of restrictive measure, if the killer had been arrested, and a substitute
for revenge and deterrence, if the killer had escaped.’

The religious dimension of homicide sets apart homicide laws and law-
courts, and is responsible for several striking peculiarities in Athenian
homicide legal procedure. The law prescribing the procedure for cases of
homicide was the oldest law still in force in Athens in the fourth century
BC (Ath.Pol. 7.1); this is considered to be Drakon’s homicide law which
was not superseded by the laws of Solon. It is conceivable that Drakon’s
homicide laws were subject to adjustments until the end of the fifth century
BC., when they were re-inscribed in the framework of a collective revision
of the Athenian laws and part of the re-inscription made in 409/08 BC
survives. According to the inscription (IG i* 115.20-23), a very wide circle
of the victim’s relatives had responsibility for initiating the prosecution
against the killer, though in practice it may have been the closest adult male
relative was acted as prosecutor while the others would have supported
him in court.®

Homicide was thus a most serious offence with both secular and
religious dimensions, and prosecution remained in the family’s scope
of responsibility toward the law and the whole of the citizen group. The
present paper examines the rhetorical use and persuasive value of social
and moral values closely related with homicide, such as secular and sacred
justice, religion, pollution and revenge, as deployed in the argumentation
of forensic speeches presented in homicide trials. There was an evolution

4. MacDowell (1978) 110.

Arnaoutoglou (1993) 134-35.

6. ‘Relatives as far as children of cousins and cousin are to make a proclamation to the
killer in the Agora. The prosecution is to be shared by cousins, children of cousins,
sons-in-law, fathers-in-law, and members of the phratry’ (IG i* 115.20-23).

W
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in the legal homicide procedure from the second half of fifth century until
middle fourth century, and it is therefore interesting to explore whether
this procedural change framed and affected the effectiveness of arguments
based on social values.

2. Law and Procedure

Drakon’s homicide law was retained unaltered by Solon, was later
complemented with additional decrees most probably, as will be shown
later, on procedural matters and was thereafter observed by the Athenians
until the end of the fourth century. Classical sources, however, present
Drakon’s homicide law as the most ancient and stable law for more than
two centuries; this is the argument used in court in order to underline that
this very fact proves the efficiency of the law.

RO TOVC UEV VOUOUS OL REIVTAL TTEQL TMV TOLOVTWV TAVTEC OV ETALLVE-
oeLoy ®AAAoTO VoUWV RETOOML ROl OOLDTATA. VITAQYEL UEV YOO AVTOTS
AOYOLOTATOLC ElvaLL &V TH) YT} TadTy, EmELTa TOVS ADTOVC CLiel TEQL TMV
avTMV, §TEQ UEYLOTOV ONUETOV VoUWV RaA®dS xewévwy. (Antiphon On
the choreutes 6.2)

‘Everyone would agree in praising the laws governing these matters as
the finest and most righteous of laws. They are the oldest established
laws in this land and have always remained the same, which is the best
sigh of well-enacted laws’.”

With reference to their laws, the Athenians used to mention Drakon’s
institutions (thesmoi) and Solon’s laws (nomoi) until the middle fourth
century.® The reluctance to change reflects the Greek conservatism in

7. The translation of abstracts from Antiphon’s speeches has been taken from Gagarin’s
Texas Series of Greek Oratory, vol. 1, 1998.

8. The same idea that homicide law were distinct from all the other laws due to their divine
content, and had thus remained unchanged until the middle fourth century, is also
found in the speech composed by Demosthenes in 352, Against Aristokrates; the speech
was delivered in a graphe paranomon brought by a person called Euthykles against
Aristokrates for proposing a decree in favour of Charidemus of Oreus in Euboea. There
is a comparable praise of the homicide laws in the extensive section, where Euthykles
gives an account of all the institutions available in Athens for homicide cases (Dem.
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matters of religion, since homicide was considered to bring pollution to
the perpetrator and anyone who came into contact with him or her. On the
other hand, the antiquity of the laws explains the fact that homicide, was
originally and primarily covered by a private rather than a public action,
the so-called dike phonou, in which the right of prosecution lays with
the victim’s family; in any case the concept of a public prosecution (ko
boulomenos) had not been created until Solon’s legislation. Dike phonou
was heard at special homicide courts, following certain legal restrictions
and rules.

The Areiopagos, which in early times was the Old Council of Athens
but after 462 its authority was limited, because of Ephialtes’ intervention,
to intentional homicide, wounding, arson, poisoning and some religious
offences, consisted of former magistrates (archons), after their year of office
had come to an end, and served in the Council for life.” The Areiopagos
differed from the popular &eliastic courts in essential respects: its members
were ex-archons and they served for life. The size of the Council of the
Areiopagos was probably between 145 and 175 men with an average age
between 52 and 57.1°

The Areopagites must have had considerable legal knowledge through
their presidency as archons and their judicial experience at the Council; as
mature experts on legal matters, they were expected to be less influenced
by the art of rhetoric and the manipulation of the law in homicide trials
than the judges at heliastic courts who were Athenian citizens over 31
years old and had no previous judicial experience. In the middle of the
fourth century, the powers of the Areiopagos that had been abstracted
by Ephialtes were expanded and thus the Areiopagos gained once again
political force. It had thus the reputation of the finest court in Athens, and
it was argued to deserve the respect and trust of the Athenians.!!

Lykourgos in 330 BC shows an incredible admiration to the Areiopagos
(Against Leokrates 1.12), calling it as ‘w#dAhotov @V EAMvov maod-
deryna 10 €v Apelw mtdym ovvédplov’ (‘the Council of the Areiopagos is

23.70-79).

9. For an overall examination of the evidence for the jurisdiction, membership, procedures
and the reputation of the Areiopagos, cf. Wallace (1989).

10. For an overview of the issues concerning the composition of the Areiopagos, its size
and its expertise, cf. Lanni (2002) 313-14 with n. 12-15.

11. cf. Lys. 3.2, Dem. 23.66.
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the best example of the Greeks’). Nevertheless, the Athenians may have had
doubts and good reasons to dispute the Areiopagos’ abuse of power and
therefore Lykourgos asks them later in the same speech not to make noise
when he refers to the Council’s arbitrary execution of citizens who had
allegedly betrayed the city of Athens (Against Leokrates 1.52):

M uev yop év Apelm mdym poviy (vl undeic nwot Bopupron: tavtny
Yoo Vmolaufdvw pueylotny téte yevéobal ) moher omwtneiay) Tolg
PLYOVTOS TV TOTEOO Rl EYRATAALTOVTOS TOTE TOIG TOAEUIOLS Aai-
odoa dméntelve.

‘The Council of the Areopagus (please do not jeer when I mention
its name -in my opinion, the Council was the greatest reason for our
survival in that crisis) arrested and put to death men who at that time
fled the country and abandoned it to the enemy.’'?

The other special homicide courts were the Delphinion, Palladion and
Phreattion, each consisted most probably of 51 ephetai'® and the Prytaneion,
which consisted of four tribal kings. Homicide courts tried cases in the
open air. The Areiopagos and the other homicide courts also had their
own special procedures, as the speaker in Antiphon (On the choreutes 6.6)
alleges:

avT@V 08 TovTwYV Evera ot te vouol xal ol diwpootat! ral T TéuLa
20l ol TEOEENHOELS, Rall TAAL” Boa yiyveTal TV dun®dv ToD PSvou Eve-
1o, TOM SLa@Eeovtd €0ty A €mL Tolg BALOLS, OTL Rl ADTO TO TEAY-
uato, TEQL OV ol %ivduvol, mepl TAeloTov 0TIV 6OMC YIyvioreCOHLL.

‘For these reason the laws, oaths, sacrifices, proclamations, and aspects
of procedure in homicide cases are very different from other cases,

12. The translation of abstracts from Lykourgos Against Leokrates has been taken from
Gagarin’s Texas Series of Greek Oratory, vol. 5, Harris 2001.

13. There has been much debate about the use of the ephetai; some scholars argue that by
the fourth century the ephetai were still members of these courts whereas others argue
that Athenian judges were members of the courts by that time; for the divergence in the
scholars’ views, cf. Lanni (2002) 313 with n. 11.

14. The diomosia was a special oath sworn by litigants in a homicide case. Also, witnesses
swore in a homicide case their support for the litigant’s guilt or innocence.
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because it is of the highest importance to determine the facts correctly
when so much is at stake.’

This passage and others like it suggest that the rules of this court
encourage the Areopagites to base their decisions primarily on the factual
and legal issues of the case and minimize some of the characteristics of
the popular law-courts that the Athenians found troubling, such as the
presentation of irrelevant material. The most striking difference between
the Areiopagos and the popular courts is that the Areiopagos had a rule
forbidding irrelevant statements (§€w to® modyuatoc). The same rule must
have been enforced in all other homicide courts as well; hence, the speaker
in Antiphon 6, a case before the court at the Palladion, implies that the
rule forbidding irrelevant statements applies to all homicide prosecutions:

€v 0t ToUTW TG AYDHVL, POVOU JLDROVIES ®al TOD VOUoU oUTws €)0-
VTOG, €i¢ ALVTO TO TEAYUO XOTYYOQETV.

‘on the other hand, in this trial, when they are prosecuting for homicide
and the law requires them to stick to the crime itself”. (Antiphon On
the choreutes 6.9)

None of our sources gives an exhaustive list of items that were considered
“legally irrelevant” (é€w 100 modyuatog), but there is adequate evidence'
making it clear that lists of services and attacks on an opponent’s character
were forbidden. The idealization of the Areiopagos and the other homicide
courts, and particularly the relevance rule, may reflect Athenian anxieties
about the decision making process of the juries in heliastic courts. Thus, in
330 Lykourgos in his prosecution against Leokrates, which did not involve
a murder case, objects to the manner in which popular courts generally
arrive at verdicts, and urges the jurors to be more like the Areopagites:

momoouat OF xé&yw TV xatnyopiov dwxaiayv, oUte Pevdouevog ov-
0€v, 0T’ €Em TOU mMEAYUATOC AEYWV. OL UEV YOO TAETOTOL TMV €iC DUAS
eloWVTOV TAVTOV ATOTOTATOV ToloUoLw: i) Yoo ouvufovievovoly

15. Lysias Against Simon 3.46, Lycurgus Against Leokrates 1.11-13, and Antiphon On the
murder of Herodes 5.11.
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Evtadba mepl TV OOV TEAYUWAT®YV F) XOTNY00 VoL ROl dtafdAlOV-
oL TavTa PaALOV i} eEl oV PEMAETE TV YoV pEpeLy. EoTL & 0DdE-
TEQOV TOUTMY YOUAETGY, ... TOVTOV & aitiol Vuelc éote, O HVOPEC THV
yao €Eovoiay Tavtny dedrate T0ig EvOAd’ eloloDoL, ®ol ToDTA RAA-
Motov €yovrtec 1OV EAMVov mopdderyno to €v Apeip maym ovve-
0ptov, 6 T000TTOV dLaPEQeL THV AAA®Y d1r0.0TNEIWY ... TEOS O dET ®al
VUag dmoPAémovtag uh Emtteénely 101 €Ew 10U mEAYUWUTOS AEYOUOLY.

‘I will make a just accusation, neither lying nor discussing irrelevant
matters. You see that most of those who come before you make the
oddest speeches, either giving advice here on public matters, or making
accusations and slanders about all things except the subject matter of
the vote you are about to cast.... And you are the cause of this state of
affairs, gentlemen, for you have given this authority to those who come
before you here, even though you have in the Areopagus court the most
noble example of the Greeks. ... Looking to the Areopagus you should
not allow them to speak outside the point’. (Lyk. Against Leokrates
1.11-12)

It is to be noted that even though the trial against Leokrates was a
political one, where Lykourgos uses every kind of rhetorical means to
persuade that the defendant is a traitor of the city and should be convicted
to death, the orator does not make any attack on Leokrates’ ethos nor does
he reveal a personal motive in his prosecution but appears as the public
prosecutor who defends the city’s interests.

Nevertheless, arguments from ethos are not unusual in homicide court
trials, though not in the same length as to be found in other public trials.'
In the homicide speech composed by Antiphon in defence of the choreutes
(6; at the Palladion in 419/8 BC), the defendant makes use of arguments
from ethos, since he tries to persuade the judges that his opponent is a liar,
motivated by financial causes in his prosecution, and intends to deceive the
court. The character attack in this case may comply with the argumentation
that the defendant has been unjustly prosecuted for homicide as the victim
of political rivalry, but it is still irrelevant to the actual charge of killing

16. On the relevance rule and the examination of the sources concerning appeals to this
rule, cf. Lanni (2004) 316ff.
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the boy, in accordance with the relevance rule. In the prosecution speech
Against the Stepmother (Antiphon 1; at the Areiopagos or the Palladion
/ the date is not certain), the prosecutor portrays his stepmother as a
ruthless Klytaimnestra, who had been continuously plotting her husband’s
death; nevertheless the emphasis is placed upon the planning and the
plotting of the murder rather than the stepmother’s character. The ethos
argumentation against her aims to prove her guilt and in this sense it is
not irrelevant to the homicide charge. One more speech, composed for a
homicide court, has been preserved to us and this is Lysias’ On the Murder
of Eratosthenes. This case involves a justifiable homicide according to the
Athenian law, the Killing of an adulterer (moichos) by the wife’s husband,
after catching him in the act (ep’ autophoroi) and was tried before the
Delphinion. It is striking that this speech was considered already in
the Antiquity as a model of Lysias’ ethopoiia, particularly the dramatic
characterization of the accused (Dionysius Halikarnassus, Lysias 19).

As becomes clear the evidence from speeches delivered in the special
homicide courts is not adequate to draw any firm conclusions. It can only
be assumed that arguments from ethos may have been more extensively
used in defence speeches in homicide courts, and if true, such a strategy
would be essential to substantiate the prosecutor’s motivation. In any case,
the relevance rule did not apply in homicide courts, unless it was only the
Areiopagos that actually enforced it, but there is not adequate evidence to
suport this view.

Dike phonou was the traditional homicide procedure which was
restricted to the relatives of the victim and the process entailed specific
limitations. The prosecution began with a proclamation in the agora
by the basileus instructing the alleged perpetrator to abstain from a
number of religious and social activities, as being unclear (Antiph. On the
choreutes 6.35-36). It proceeded more slowly than in other cases with three
preliminary hearings (prodikasiai) in three separate months, whereas the
trial itself took place in the fourth month. Therefore, a homicide trial had
to initiate before the ninth month of a basileus’ office, since he had to
preside in all hearings and the trial. Oaths were taken by both parties and a
compulsory oath from all witnesses was taken to the effect that the accused
had or had not committed the crime. The allocation of cases to courts
depended on a number of factors; the status of the victim, the nature of the
accusation and the nature of the defence.
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Apagoge, on the other hand, was a public procedure heard by heliastic
courts, and involved either the homicide as a kakourgema (apagoge ka-
kourgon) or the illegal social and religious activities of the suspect perpe-
trator (apagoge phonou)."” As a public procedure, apagoge was available to
all Athenian citizens who wished to prosecute a suspect killer and in this
sense the specific procedure was established in order that homicides would
not easily escape from trial. In practice, however, from the known to us
cases of apagoge for homicide, prosecutors were relatives of the victims.
Apagoge initiated with the arrest and imprisonment of the accused and
then proceeded with the trial. In apagoge, there was no restriction such
as time limitation, oath taking, relevance rule, composition of the juries
etc. By implication, apagoge was a more open procedure in terms of
argumentation and the decision making process.

Two apagoge cases are known to us for homicide, Antiphon’s On the
murder of Herodes, which was most probably an apagoge kakourgon and
was tried within the period 420-417 BC' and Lysias’ Against Agoratos,
which was most probably an apagoge phonou and was tried in 399/98
BC. In the first case, Antiphon’s argumentation focuses upon procedural
issues, evidence and witnesses and the issue of prosecutor’s sycophancy to
earn money. In the second case, however, the ethos argumentation plays
a fundamental role in the substantiation of the prosecutor’s case; the
defendant needs to have a clear ‘oligarchic’ ethos in combination with his
servile background, his family criminal record, his own deceitful activity
toward the city, his scrupulous nature to get benefits on various occasions
by changing political sides in his own interest. It may be a Lysianic strategy
to persuade through dramatic characterization, as we have already seen in
the case of adultery, but as it appears the speech in the apagoge phonou
against Agoratos is wholly constructed upon the ethos argumentation in
order to persuade for the homicide charge. This may be taken to show
that apagoge offered a wide scope of argumentation in court, and as such
it would have been preferred to the traditional dike phonou. Moreover,
the existence of this alternate homicide procedure, as well as the overall
infrequency of homicide trials, may have weakened after the end of the

17. For the procedure of the apagoge, cf. Hansen (1976). For the use of apagoge in homicide
cases, and the evolution of the procedure from the mid-fifth century until the mid-
fourth century, cf. Volonaki (2000) 147-76.

18. For the case and the date, cf. Gagarin (1997) 173-74.
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fifth century, and more specifically after the Amnesty agreement of 403
BC, any inclination to change the traditional homicide procedures.

3. Social Values - Homicide and Heliastic courts

Justice in homicide speeches is a collaborative value that is closely
associated with legal, religious and moral dimensions concerning the social
impact of the homicide upon the city and the Athenian demos. A question
arises: what was the purpose of condemning a killer? MacDowell (1963: 141-
50) discusses three doctrines that may have functioned as motives for the
legal prosecution of homicides, ‘vengeance’, ‘cleansing’ and ‘deterrence’. As
an example, he presents the death penalty and explains that when a killer is
executed, this means vengeance for the victim, cleansing from the pollution
of the killer’s presence and deterrence of other prospective killers. The
same applies to the penalty of exile. By implication, one might argue that
the punishment of a homicide is determined by the three aforementioned
doctrines. However, the penalty in homicide was adjusted according to the
intention of the Killer, and the intention of the killer exclusively involves the
idea of deterrence rather than vengeance and pollution.!® Thus, vengeance
and pollution, which were related to the religious conditions of the society
in the city and the dead in homicide cases, were neither fundamental to
Athenian homicide law nor a function of the penalty.

In cases of justified and lawful killing there was no consequence upon
the killer on the part of the law. In certain circumstances if someone killed
a traitor, a lover of a female relative, a nocturnal thief, an opponent in
an athletic contest, he had committed homicide lawfully and was not
punished.?’ In those cases the victim did not demand vengeance because
he had himself committed a crime.?! Moreover, no pollution was involved
for the killer did not bring any miasma to the city and those who were in

19. MacDowell (1963) 147.

20. Unless he was accused by the dead persons’ relatives that he had not committed homicide
lawfully as for example in the case of Euphiletos, who had killed his wife’s lover after
catching him in the act in the presence of witnesses, but was afterwards prosecuted by
Eratosthenes’ (the dead) relatives that he had killed him after dragging him in the house
and from the altar of the house. (Lysias 1).

21. cf. Dem. 23.54.
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contact with him, but on the contrary he was hosios and pious, as reflected
in Andocides (On the Mysteries 1.97):

“0 &t amontelvag TOvV TOUTA TOMoavTa ®ol 6 ovufovievoog GoLog
€0t ®ol evayne dudoal & Adnvaiovg dravtag ®ob’ lepdv Telelmy,
ROTO PUAOLS RO ROTO ONUOVE, ATTOXRTEVETY TOV TaDTA TOoUVTO. O OF
00%0¢ E0Tm OOE: “nTEVD Rl AOYM Rl E0YW Al YNP® %Ol TH ELavToD
yewol, v duvatodc @, O¢ av ratolion v dnuoxpatioy Thy AOHvnoL,
©nol €AV TIc AEEN TV oV ratadeluuévng Tig Onuoxpatioc To Aot-
7OV, ®OL EAV TIC TVQAVVETY ETAVAOTH 1) TOV TUQUVVOV OUYXROTAOTHOY):
%Ol 84V TIC BALOC ATORTEIVY, BOLOV ADTOV VOULD EVOLL %Al TEOC D@V
%®ol OoUOVMY, O TOAEULOY nTE(VaVTA TOV ABnvaiwy, ®ol To ®vTHuo-
to 10D AroBavevTog Tévta dmodSuevoc Arodmom T HUloen 1@ GLo-
RTEVOVTL, RXOL OV% ATTOOTEQNOW OVOEV.”

All Athenians shall swear over unblemished sacrifices by tribes and
by demes to kill anyone who does that. The oath shall be as follows:
‘I shall kill, by word and deed, by vote and by my own hand, if I can,
anyone who subverts the democracy at Athens, and anyone who holds
any office after the democracy has been subverted, and anyone who
sets himself up to be tyrant or helps to set up the tyrant. If anyone else
kills him, I shall consider that man to be pure in the sight of gods and
divinities, because he has killed an enemy of the Athenians, and I will
sell all the property of the dead men and give half to the killer and not
give any back.”*

Two points are worth stressing from the above abstract of the law:
first, the killer of anyone who acts against the constitution of democracy
is considered by law pure in the sight of gods and divinities and,
secondly, a lawful killing involves always an enemy of the Athenians. By
implication enmity toward the city played a significant role to homicide
law, whereas pollution did not necessarily follow each type of a murder;
where the law allowed killing, no miasma followed the act of killing or
the killer himself.

Pollution may have not always been essential to homicide, as can be seen

22. Gagarin & MacDowell (1998) 126-27.
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also in circumstances where a killed man before his death had absolved his
killer; no prosecution for homicide could follow in such cases (Dem. 37.59).
However, there is another passage in Demosthenes’ Against Aristokrates,
where the doctrine of pollution was recognized; Demosthenes says that
when an unintentional killer was pardoned and allowed to return from
exile, the law ordained ‘sacrifice, cleansing and certain other actions’
(Dem. 23.72).° In this case, the killer had already been prosecuted for
unintentional homicide and punished with exile and this might be the
reason why cleansing should follow upon his return to Athens, even after
getting the pardon from the killed person’s relatives. Moreover, it appears
that this must have been the only passage where pollution was enforced by
law in a specific context.

Antiphon 6, On the choreutes, presents a homicide case worth exploring
with reference to the matter of pollution. The speaker was an Athenian
‘chorus producer’ who was assigned the training of a boys’ chorus to compete
at the Thargelia in 419 BC. The choregos was busy (so he says) by bringing
an eisangelia against public officials, such as Philinos and others, and was
therefore absent from his house where the boys stayed, but he assigned
the duty of their training to his son-in-law and three other men. During
his absence, one boy named Diodotos was given a drug to drink, which
caused his death. Two days later, the boy’s brother Philokrates charged the
choregos with ‘having killed the boy by planning his death’ (Ant. On the
choreutes 6.16). According to the defendant, this occurred one day before
the prescribed trial of eisangelia against the public offender he had accused
in order that he would not be legible to act as their prosecutor. However,
the Basileus, the official in charge of homicide cases, refused to accept the
suit, since there was not enough time before the end of his office to initiate
the three prodikasiai and the trial of homicide. Two months later, a new
Basileus was appointed and Philokrates resubmitted his case to him about
six week after that. This time the charge was accepted, leading to a trial
at the Palladion, the court that heard cases of unintentional homicide or
bouleusis, for which the penalty was exile.*

It is obvious that the choregos was able to proceed with public pro-
secution against Philinos and others until the following year that the

23. cf. MacDowell (1963) 148ff.
24. For a summary discussion of the case, and the argumentation of the defendant, cf.
Gagarin (2011) 28-31.
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charge was resubmitted to the new Basileus (Ant. On the choreutes 6.38);
pollution was no obstacle to legal activity and the law did not care if
the choregos was polluted during the last months of the previous year,
immediately after the boy’s death, when the charge was initially made.?
Pollution mattered only as a ritual part of the process in a dike phonou,
in particular it was associated with the exclusion of the suspect killer until
he was tried and beyond this time and context, it did not affect the city or
the killer himself.

In rhetorical argumentation, however, pollution plays a significant role
in the same case and it can be assumed that it was expected to influence
the judges’ decision; thus, miasma was of high importance to the Athenian
ideology and social behaviour. The argument for cleansing from the
pollution of murder enhances a religious dimension, when the speaker
refers to the power of law enforcing revenge even for the death of a slave,
for whom there is no-one to avenge his murder, so that the pollution from
homicide will remove (Ant. On the Choreutes 6.4).

An important part of the defendant’s argumentation lies in his effort
to prove that his opponents have other political purposes for implicating
him with a homicide charge, a rhetorical strategy indicating that in a dike
phonou, arguments from ethos and political loidoria were not absent. To
that end, the choregos appeals to the law of social and religious seclusion
for a suspect murderer, after being publicly proclaimed by the Basileus,
in order to prove that his opponents made use of the law in order that he
would not be able to proceed legally against them. On the other hand, he
reverses the argument to claim innocence, by saying that his prosecutors
used to share with him food and roof, to communicate and treat him as
their friend, until they were motivated to prosecute and changed their
behaviour. In this context, the non-seclusion becomes an argument of
innocence (Antiphon On the Choreutes 6.46):

S T( 00V 0V &meYdpovTo; SU 8 TL oVVHoOY %Al dLEAEYOVTO: CUVA-
oGV T YEO Mol 00 BELODVIEC QOVED EVAL, ROL OV BITEYOAPOVTO
ToUTOV OVTOD Evexa, ovy NYOUUEVOL Ue ATORTEIVAL TOV OO0 0V
Evoyov eival ToY PAvov, 00Ot TEOOHXEWV Ol TOUTOV TOV TOEYIATOC
0VOEV.

25. cf. MacDowell (1963) 148ff.
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‘Then why didn’t they register it? Why were they spending time talking
with me? They were spending time with me because they didn’t think I
was a murderer, and they did not register the case for the same reason,
that they didn’t think that I had killed the boy or was liable for a charge
of homicide, or that I had anything to do with the matter.’

The issue of pollution dominates in the prologues and epilogues of
Antiphon’s three Tetralogies.”® The rhetorical emphasis is placed upon
the arguments, first, that a killer is polluted and his pollution also affects
the whole city and, secondly, that it is a religious duty that the killer is
tried and punished.?” Scholars have seen the prominence of the miasma
argumentation as excessive and thus reflecting the author’s artificiality;
in particular, a review of the scholars’ views maintains that the doctrine
of pollution has gone far beyond the level that in practice it created.?®
Nevertheless, even though artificiality has obviously gone to an extreme
level, Antiphon’s Tetralogies as exercises on homicide cases must have
elaborated arguments that were expected to have an impact upon Athenian
common beliefs and thus influence the judges’ vote in actual cases.

Another aspect of the rhetorical argumentation of pollution concerns
the warning of the judges against convicting an innocent man and
thereby doubling the stain of murder, which is passed on and vengeance is
indefinitely deferred (Ant. 4.10). Furthermore, the judges are asked to face
the consequences of an unfair conviction for murder which should befall
upon them only (Ant. On the Choreutes 6.6):

%Ol 00% {00V €0TL TOV TE dLrovVTa Ul 600Mg <aitidoaoBal rot VUdg
TOVC JIXOOTUC Ui} 0RODS> YV@VAL 1) LEV YOO TOVTOU QiTiooLg 0V €YEL
[viv] téhog, &AL &év Vuiv €0t xal T Olxm: O T & Gv VUeic uy 60C
YV@OTE, TOVTO 0U% E0TLV GTTOL &V AVEVEYRMV TIS TV aitiay drolicalto.

‘If the prosecutor brings an incorrect accusation, this is not the same as
you jurors rendering and incorrect verdict. His accusation is not now

26. The Tetralogies are artificial exercises illustrating different types of argument in
homicide cases. Each has four speeches, two on each side, as in actual homicide cases,
whereas we never have the second speech from actual homicide trials.

27. cf. Gagarin (2011) 17ff.

28. For a discussion of the scholars’ views, cf. Wohl (2010) 123ff.
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final, but depends on you and on the trial; but if you give an incorrect
verdict in the trial, there is no way to escape the blame by assigning it
elsewhere.

In Greek religious thought, as presented in the Introduction (1),
murder polluted the killer with a moral stain that persisted until he was
convicted and punished. We know that homicide trials were always held
in a holy place and in the open air (Ath.Pol. 57.4). Would this mean that
homicide was regarded as a religious crime? It is a common view that the
exclusion of a murderer from the agora and the other public places was
motivated from the fear of pollution. According to Demosthenes, however,
the purpose of excluding killers from those places is not the protection of
the places and other people from pollution but the deterrence of future
killers.?” The evidence from the surviving homicide speeches indicates
that the exclusion of the killer from public and social life was associated
with enmity and vengeance rather than pollution. Antiphon in his defence
speech On the murder of Herodes, which was delivered about a decade
after the Mytilenean revolt in 427 for a case of apagoge kakourgon,
indicates that the purpose of holding the trial in the open air was that the
judges and the prosecutor might not share a roof (Ant. On the murder of
Herodes 5.11):

Enewrta 8¢, O mavtog olpnal Vudc émiotaobal, EravTo T SHaoTHOL
év vmaiBow dwaler tog dirag 1oV @Avov, 00VdeVOg AoV Evena i
va ToDTo Hev ol dtraotal uy Twowy €ig 10 adTO TOTS W) ®abaEOTS TOg
¥eTpag, T0UTO Ot O SRV THY SNV ToD PAVoU Tval Ul OUWEAPLOC Yi-
yvntoL Tg a00évy:

‘Second, as I think you all know, all courts judge homicide cases in the
open air, for the simple reason that the jurors wont’ be together with
someone with impure hands and so that the prosecutor of a homicide
won’t be under the same roof as the Kkiller’.

The pollution is implicitly referred to the role of the judges to convict
the killer in order to bring purification, whereas the killer appears an
enemy of the prosecutor and as such should not be in contact with him.

29. Dem. 20.157-58; cf. MacDowell (1963) 145.
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In the same context, in Lysias’ speech Against Agoratos (13), another
case of apagoge (phonou), the moral dimension of miasma as stain is
emphatically manipulated in order to present the killer as polluted and
thus dangerous personal enemy and an enemy of the city as a whole.
Thus, Agoratos is called miaros (defiled, Lysias Against Agoratos 13.77)
and aliterios (religious offender, 13.79); he was universally rejected as a
murderer at Phyle (13.79)* and was driven out of the celebratory procession
after the return of the democrats and was told ‘to go to hell’ (‘¢c ®dpa-
»ac’, 13.81). The general idea is that Agoratos’ mere presence had polluted
the Athenian demos (13.64). Wohl (2010: 219) concludes that in this case
‘pollution converts a single crime into durable criminality in the form of an
indelible stain’. Agoratos has been continuously polluting the Athenians
as one of their enemies and the threat of an enemy of the democratic
constitution will stop only when convicted and punished.

The argument of not sharing a roof stresses the enmity between the
prosecutor and the killer whereas sharing a roof was obviously a symbol
of friendship and as such was used to persuade for one’s motivation
in homicide cases.®® Thus, Euxitheos, the Mytilenean prosecuted as
kakourgos for murdering an Athenian with an apagoge attempts to prove
his innocence by arguing that he did not bring any misfortune to all those
who were travelling with him in the same boat (Ant. On the murder of
Herodes 5.83):

£uol Tolvuy €v mdoL ToUToLC TO Evavtia £YEVETO. TOVTO UEV Yoo 6001S
ouvvémhevoa, raAiliotolg éxpnoavto mhoic toto &t Gmov ieQolg ma-
€0V, 0V% 0TIV GOV 0VYL ®AAALOTO TO leQtt €YEVETO. O €Y GLELD
HEYGAo ot TexpioLa eival THe aitiog, 8tL 0v% aAN0H wov ovToL HOTN-
YoQoUOoL.

‘With me, however, it’s just the opposite in every case. Those I sailed
with have enjoyed the finest voyage, and at the sacrificial rites I have

30. For his flight to Phyle, the prosecutor presents him as a polluted murderer, whom no
one was contacting but they all wanted to kill him: ‘xa{tor wdg &v yévoito GvOemmTog
UM TEQOG; ... AAL” ETEQOV: OUTE YUQ CVOOLTHOAS TOUTEH OVOELS POVHOETAL OVUTE OV-
oxNVOg yevouevog otte O ta.Elopyog gic Thv Uiy xatatdog, Al domep alitnoinm
00deic dvBpdmwv adT@ diehéyeto’ (Lys. Against Agoratos 13.77-79).

31. cf. Ant. On the Choreutes 6.39-43.
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attended, the sacrifice has never been anything but the finest. I think
this is important evidence that the prosecution’s accusations against
me are untrue.’

In apagoge cases of homicide, the killer is emphatically treated as an
enemy of the city, either implicitly (Ant. On the murder of Herodes 5)
or explicitly (Lys. Against Agoratos 13). Vengeance, thus, appears an
imperative necessary action against the city’s enemy. Particularly, in the
apagoge phonou against Agoratos, four years after the Amnesty agreement
of 403 BC, the prosecution strategy is constructed upon this doctrine. The
prosecutor aims to present Agoratos as an enemy of both the democratic
constitution and the whole of the city as well as his own (Lys. Against
Agoratos 13.3). The collaborative value of justice in its religious dimension
is still effective when referring to punishment and revenge.

Vengeance is rhetorically and dramatically emphasized in the
episkepsis scene. The episkepsis occurred in prison, when Agoratos’ victim
Dionysodoros confessed to his family and even to his supposed unborn
boy to avenge his death for which responsible was Agoratos (13. 39-42).
Revenge is dictated by the killed person with the instructions given to
the whole family before his death and justifies the enmity toward the
killer in the eyes of all the Athenian demos. The whole prosecution case is
based upon character assassination, presenting the defendant as the cause
of all misfortunes for the city after the defeat in the Peloponnesian War
and the crimes of the Thirty (13.43-48), as a slave from slave origin, his
family consisting of offenders who were all kakourgoi and condemned to
death (13.67-69), as a sycophant convicted with fines in court (13.65), an
adulterer (13.66), and finally a traitor of the city who used bribes to get
awards for Phrynichos’ murder (13.70-76).

It is obvious that the spirit of the Amnesty has been violated in this
prosecution, and apagoge phonou actually gave the opportunity to all those
who could not have taken revenge upon the murder of their relatives, since
they could not by the Amnesty law prosecute a homicide unless it had
been committed autocheiriai, to avenge in this way publicly the murders
committed before and during the oligarchy of the Thirty. The appeal for
capital punishment obviously shows that this would not be considered
as another murder in continuation of the Thirty’s crimes. Repetition of
a crime is rhetorically associated with forgetting and not remembering;
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Lysias employs an effective rhetorical device to persuade the judges to vote
against Agoratos by setting a second trial of the dead democrats.* The
only way to avoid repeating the Thirty’s crimes and becoming 6uoyngLot
with them is to remember (Lys. Against Agoratos 13.95):

undaundc, @ &vdpec dunootal, mpog Bedv ‘Olvumimy, uwite TéxvN wi-
e unyovi undeutd Bdvatov éxelvov 1@V dvopdv rataypngionode, ot
TOAADL %G yaOO VUdg Tojoavieg Ol TODTO VIO TMV TOLAXOVTIO XL
Ay00GTOV TOVTOVL ATEOOVOV. &VauvnoBEéVTeC 0DV ATdvVIOV TV OeL-
V@OV, ROl TOV HOWOV T TOAEL nol TV idlwv, Soa éxdotw €yEéveto
gmeldN Exetvol ol AvOpeg ETehevTNOAY, TILWENOATE TOV AITLOV TOVTMV.

‘By the Olympian gods, judges, do not in any way by any means condemn
to death these men who died at the hands of Agoratos and the Thirty
just because they benefited you. Remembering, then, everything you
suffered after these men died, both collectively as a city and invidually,
punish the man responsible’.

Vengeful memory is passed from father to son and consequently the
Amnesty is forgotten. On the contrary, it is necessary to remember in
order to bring future civic justice and show piety toward their forefathers.

In Antiphon’s Against the Stepmother -a prosecution case of intentional
homicide or bouleusis for intentional homicide-3* vengeance is a legacy that
passes from father to son, whereas the speaker also explains that vengeance
can be also transmitted through slaves, who would reveal that information
under torture, if the killed persons had no children (Ant. Against the
Stepmother 1.30).

Justice is associated with the religious and secular legal and moral
dimension.* The observance of the divine traditional laws is a common

32. Wohl (2010) 225-26.

33. There has been a dispute among scholars as to the kind of homicide in the trial against
the stepmother, whether she was accused for planning the poisoning (bouleusis) or
intending to poison and thus kill her husband (intentional homicide); on this matter,
MacDowell (1963) 62-69 argues for the bouleusis whereas Gagarin (1997) 104-106,
(1990) 81-99, (2002) 146-52 regards the case as intentional homicide, and Harris (2006)
398-403 argues for the bouleusis as plotting in intentional homicide.

34. Ant. 1.20: /) & aitio te 10N »al évOuunOeioo €Eel, E0v VUels Te xol ot Beol OEAMMOLY.
‘and the woman who thought up the plan and carried it out, she will have her reward
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appeal, in particular in a dike phonou (Ant. Against the Stepmother 1.3),
which is rhetorically associated with the observance of the divine and
traditional Drakonian laws.*> Revenge can also give justice as an action
from piety (Ant. Against the Stepmother 1.4). Punishment is necessary for
justice, since it was prescribed with the formal proclamation of the identity
of the murderer by the dead just before his death in front of members of
his family - the episkepsis scene adds dramatic tone and emotional appeal,
especially when the condemned to death addresses a young boy (Ant.
Against the Stepmother 1.29-30).

The appeal to divine justice and piety is again stressed as an essential
argument from pathos in Antiphon 6, On the Choreutes (6.3), when the
defendant encourages the judges to vote rightly in homicide trials, on
account of the gods, piety and themselves.

4. Conclusion

Homicide law involved the type of crime, the court, the punishment,
and the procedure. Dike phonou had some procedural restrictions (i.e.
oaths, sacrifice, prodikasiai, time, prosecutor, role of Basileus) and
therefore toward the end of the fifth century and until the middle fourth
century apagoge was instituted as an alternative public procedure which
increased the speed and brought efficiency in cases in which the more
complicated process was unnecessary. In any case the purpose of law was
the condemnation of the killer.

Social and moral values are associated with justice in homicide cases,
as reflected in the overall rhetorical argumentation from the surviving
speeches. The religious and divine dimension of homicide is a prominent
concept used in speeches composed both for a dike phonou and an apagoge.
Justice has to be found in the co-existence of piety and observance of

too, if you and the gods are willing’; Ant. 1.31: év Duiv & €0TL OXOTETV TO AOLTAL TEOG
g adTove xoll Sundlewy T Sixala. oipal 8t el Toic Be0ic Tolc xaTm PéAeLy ot RO(-
unvtol ‘It is up to you by yourselves to consider what remains to be done and decide
in accordance with justice. The gods below, I think, are concerned about the victims of
crime’.

35. Ant. 1.3: Twuwenoatl ToMTOV UEV TOTG VOUOLS TOTS VUETEQOLS, 0VS A TV 0DV ®al
TV TEoYovwy drodeEduevol, first avenge the outrage against your laws that heritage
from the gods and your forefathers’
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religious and divine customs. In this context, pollution dominates the
arguments both for defence and prosecution for.*® The relation between
homicide and pollution should be viewed in connection with the social life
of Athenian citizen; the restrictions pronounced by a prorrhesis, limited
strictly the range of activities in the everyday political, social and religious
life of the city, since the killer could not participate in the community’s
life, and besides there was always the danger of being killed by the victim’s
relative. As a result, the killer was condemned to a social seclusion.
Thus, the concept of pollution can be classified among those ideas which
enhance social control and contribute to the maintenance of the social
order.*” Pollution in cases of homicide was regarded as a supplementary
means of the pursuit of the killer and as a social substitute for revenge and
deterrence.*®

Pollution and miasma are doctrines that can be rhetorically manipulated
to prove either guilt or innocence. As has been shown, the specific moral
and social values can be used in reverse according to the purposes of each
case. Pollution and cleansing from miasma may have been essential to the
religious dimension of homicide but were not fundamental to Athenian
homicide law since miasma did not always follow the act of killing.

Orators manipulate common beliefs or expectations in order to succeed
in their purpose, and that is the conviction or the acquittal of the defendant.*
In terms of the procedural context, it has been shown that the relevance

36. An examination of the evidence including all references to pollution indicates that
they are concerned either with the procedural rules or occur in myths or literature
(tragedies, epic, etc.), but as Arnaoutoglou (1993) 109-35 has argued they are not found
in any text of substantive or procedural law on homicide.

37. Scholars have attempted to describe the nature of pollution from homicide but have not
offered an explanation of the function of pollution in the context of ancient Athens.
Parker (1983) 120 ff. sees pollution as ‘a kind of institution, the metaphysical justification
of conventional responses to the disruption of normal life through violent death’. In
other words, he explains sufficiently the nature of pollution as a social phenomenon but
not its function. Thus the question whether pollution implies the imposition of a legal
penalty in the depiction of a homicide remains open. Saunders (1991) 65 considered
pollution a strong belief internalized by the killer, but he does not either explain the
function of pollution in the context of classical Athens.

38. For a discussion how the inconsistencies concerning legal cases of homicide can be
easily resolved upon the explanation, cf. Arnaoutoglou (1993) 127-31.

39. The manipulation consists in the way in which both prosecution and defence use the
motif of pollution. In the speeches for the prosecution pollution is invoked as a reminder
to the jurors of their duty to punish the murderer and thus, keep the city clean of the
pollution. On the other hand, in defendant’s speeches the spectre of defilement is raised
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rule was not always observed in a dike phonou, and in the defence case of
the Choreutes the political loidoria and ethos argumentation are central to
the strategy of the speaker in his attempt to persuade the judges that he has
been falsely and unjustly prosecuted for homicide. With the development of
the apagoge toward the beginning of the fourth century, the argumentation
from ethos and pathos expand and the inclusion of irrelevant issues
increases. In particular, in the case against Agoratos, tried in 399 BC, the
prosecution is solely based on the character assassination forgetting the
Amnesty and encouraging for murder on political motives.

Vengeance in a dike phonou is central to the punishment of the
murderer and related social beliefs were used as dissuading and deterring
factors. Moreover, in such trials revenge is necessary to serve religious
and secular purposes. In an apagoge, however, revenge is closely associated
with personal enmity. Particularly after the Amnesty agreement, the
killer appears both a personal enemy and an enemy of the democratic
constitution and the city as a whole. Revenge is the only way to attack the
enemy, and condemnation to death is required as the relief from the causes
of the enemy.

Homicide law was considered to be unchanged for over two centuries
(though additions and modifications did occur), a fact that reflects the
Athenians’ anxiety to punish a murderer and deter future killers. Moral
and social values, such as pollution and vengeance, used to matter through
this long period of time and the emphasis of the rhetorical argumentation
shifts when the political and social context changes. A characteristic that
remains the same in homicide cases throughout the centuries involved the
interrelated values of secular and divine justice.
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